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LAW BOOK ATTACKED:; HELD PROSECUTOR, DLFENDANT m

Prof K. Mokichev

’ b The Juridiosl Publishing House of the DTSSR Miniatry of Justice hes Just
by published M. Shifmar's book, Prokurcr ¥ ugolovnam protsemse (The Proseotuing
~ Aitorney in Criminal Proceedinga). 1t was edlted E; Prof I. Golyakor and rs-
: presenta the author's doctoral thesis. Shifman analyzes tbe fundamental probd-

lems connected ¥ith a Soviet prosecuting attorney's work as state prosesutcr
‘n & orimipal court. The materiul 1s divided into four sectioms: (1) impor-
% “amt piages in development of the otate indictment, (2) basic prinsiples of
' ctate ¥ “otment in a Sorviet court, (3) trial of criminal casss, smd (k) tho
state prosscutor's adiress.

e Ths author ignores the experience and praciice of prosesutors' work,
' He says uothing abouv prosscutors being orgenizers of the struggle against
criminality. It is impossible to speak only of addresses in court in this
matter, as the author does.

The author sets forth no connection betwsen the prosecutor‘s work and
genoral econamioc and politicrl taske. This is ciearly apolitical. Ia his
book Shifman introduces a "theory" of tke state ‘ndictment in a Sowiet court
in vhich he terms such an indictment a oriminal action, a "theory" which is
completely unknoim in Sovist law books. There are absolutely no grounds for
the author'es statement that the term "s»iminal sction" prejudices ths rights
of citigzenship in Soviet legal literature.

Tho author deacribes the relations between the Hoviet prosecuting at-
torney and the cffender ia the triai as a "legal d'spuce."” Sush an under-
etarding of the atruggle with criminality is apolitical, formal, and leads to
negation of the clase strugzle.
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. ; A Soriet prosecuting attorney does nuh seek recogniticzn by the sourt of
) N - o the right of state punishmeat. This right ls indisputable.  The jrosecuting
) : attornsy is an accuser, nct a plaintiff, apd he does not request, but demande,
‘on beohe'l' of -the state, punishment of eriminals. On the stiength of this '
poritiom he cannot be placed in the position of plaintiff and complately on
a lovel with the defendant as Shifmen so places him, . :

. Soviet lav and legal practice dces not knov "criminal acticn,™ and.
Soviet Jrisprudence camnot accspt it . ’ ) ’

: In identifying baaic principles in the work of the organs of the proa-
octuing magistracy, Shifman writes: = "We are opposed to the principle of L
expediency and in favor of the prinmclple of legality." e BT AT .

in setting forth this position, the author contrasts the principle of
legelity to the principle of expediency and in eo doirg wekes a gross politizal b ,
error and distorts the Lenin-Stalin conception of legality. . ; _,‘- ; :

. e The auhor does not understand the simple fact that in the Soviet

430 i scolety there can be no kind of separation or gap Detween lsgality and ex-

' i vediency because the latter is. embodied in the former. Therefore, socialiat
sxpediency is the true endity and real frrim and contents of legality.

“In ine author’'s opihion, the prosecuting attorney must take the evidence
into ¢ourt; not discussing the maturs of the law infringement, but only the
purely formal charges. Than "the accused can argue the expediency of his
actions which formally constitute the offemse." Consequently, the Soviet
prosecuting attorney would be forced to procsed mot from the nature of the
case, not from the mature of the law infringement, but from charges "formally
conetituting the offense."”

Suck a conception of legality in the work of the organs of the prosecut-
ing maglstracy pushes the prosecuting workers to a formal and bureausratic
attitude towards their duties. '

~ Shifman's understanding of the principle of expediocnoy in the the work
of the courts is eleo dlgtorted. The author resognizes ths right of tha
! defendant o argue "tho expediency of his actions," &and oonfiras the right of
' the oourt tu glve the defendant "a suspended sentemce or to retwrre a verdiot
of not guilty." it appears that, having been convinced of the expediency of
the law infringement, the cowrt lessens the penalty or ezonerates the acoused.

This is a dietortion of the primcipie of legality and expsdienny, and
redically contradicts Lanin's teachings cn socialist legplity.

The only differencc the author sees between the Soviet prousecuting
maglstracy and a bourgeois procscuting magistrucy is that the Soviet pros- -
ecuting magistracy effects direction of legality not only in court, but u«lso -
in the work of sdministrative crgans. Ths mein differsnce between the two is
not this, but the fact that the Sow!el prosecuting magistracy, as an organ
of the sociallist mtate, 1s an instrument of dovelopment of Coommuni em.

The author spsaks only objectively about indictments of bourgwois
magistracies. He uniy describes thie function, and does not reveal the R
charactor and claas direction of the work of the prossouting attorney in :
the contemporary bourgeois state. Suck a degoription is forzal and has
nothing in common with Mexxism-Leninism.

Shifman misrepresents and incorrectly understands the principle task

< - and role >f the Soviet prosecnting attorney in the struggle with oriminality.
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! i i prosecute, but to help the c-our’c to retura & correct, oved, and conslusive : : R
) ; vordicy,"” ’

Such & conception of the task of the organs of the prosecuting maglsimoy
1z politioally insorrect and misinterprets the mature of the megletrecy us an
crgen of the dictatorship of the working class.

The Soviet prosecuting attorney is, above all, a prosecutor on behalf of
the wtate. Ris principal function is to publicly exposé erimimais. This not
uniy goarentees punighment of criminals bdut algo educates the working meeses

and sragten an atmoaphera of contempt and intolerance for theives and plunc ) S iy
derere of socialist property and for all other srimipals, o
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